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m lf>ITTf m:%: File No: V2(ST)104/Ahd-South/2018-19
Stay Appl.No. /20'I8-19

3Ttfu;f ~m:% Order-In-Appeal Nos. AHM-EXCUS-001-APP-078-2018-19
Re#las Date : 16-10-2018 uITTt ffl ~~ Date of Issuef lt)/lo2
J}j)" '3m~ 3rrpRf (3TllIB) am -nfur I,
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WS08/Ref-44(ST)/PV/18-19~: 12.07.2018 issued
by Assistant Commissioner, Div-VIII, Central Tax, Ahmedabad-South

3~r cJ5T ~ zct 1:Jffl Name &Address of the Appellant/ Respondent
GPE Expo Pvt.Ltd

Ahmadabad

en)-{ arfh z a7fl amt k sriis ara par & al a grarr uR zrenferf a; +T; Fer 3rf@rant st
3Jtfu;r <TT gr)err 3r4eawgdr&

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

1Tffif fficliT'{ cJ5T :fR\lffUT 31TmR
Revision applicatio~ to Government of India :

(1) a€a sneer yen 31f@)fr, 1994 4t arr 3lmf ;.flit mrP{ 7Ti:/ lJTl'fffi cB" "1IR if~ 'qffi cm '311-'c!NT cff ~Q.Tll ~

i'fi 3TfflTTT TR)arur 311Wi 37fl7 Rra, rd al, Ra +iru, luaft , aloft ifs, la ta a, ira mf, { ft
? +1ooo1 a 6l urt afez t

-- (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

·O (ii) <rfu +fIT>f ~ mf.r cB" lTI'lwT if ua at nf a»ram Rat rue7I zur 3r1 arum ii zur fa#t ausm zr
rusmr ia ug mf , za fhft vgr zur ver i ark a fh#htalaza fa#t uzra i it mr 8t ,Rut #
c/)zr;r "sif t:f I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in_ storage wl1ether in a factory or in a warehouse.

7T

(b) ·In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. .-•".· _
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(si) ma are fat lg znra j fruff mG 'CJx m mr # faffu i qzjt zyca aa meI ITTzreea #Raemi i ita# as fa#t , arrfufaa

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

lift ~ cl5T 1j1TT!R fc!,q fan raas (hur zr qr at) ma fcluir Tmf ,m;r "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, with.out payment of
duty.

3ifsnf 4l arr zgca #qr fg st zql #Ree rd t u{ & ail ha or?r sit zu err ga
Rlrf grf@a sgr, 3lll1c1 cB" rt u1Ra at x=fl'm lJx zT aTa i fat 3rf@en~zm (i.2) 1998 IT 109 &Rf
fgar fhg ·Tg st

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ' ~~~ (3llfu;r) Pill"llclctl, 2001 cB" Rlrf 9 cB" 3RJT@ fctP!Fcf<Z m fflT ~-8 if ~ >fITTllT if,
)flu arr?gr uf arr?r )fa f2fafla flu per-srar vi r@le mks at at-at ufji # nrer
URra 3aaa fur urar Reg1 Ur mrral s. nl qgrff aiafa enr 35-z feuffa #t <!i 'l_fTI1R
ad rer tr-s arc at wcr 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfear am4eaer uri vivaaya err sqrt zn suaa "ITT m ffi 200/- pl ·4mar+ at ug
3ii ugi viaay lg if u'lJlqf "ITT m 1ooo/- at #hr 4rar #t urgt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar zrca, tuGara zyca vi hara ar4t4ta urnf@raw uf ar4le
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu snrar yea 3tf@fzm, 1944 at er 3s-ft/3sz i+fa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3 q f Rga uRha 2 ( 4 ) a aa; arr # srara at 3r4t, an4tat mm R)a zyen, hr
sen yea vi ara arft#hr nznrfrar (Rrec) al ufa &ii)a q)fear, srsarara st-2o, q
~ i'51R4cc1 c/5J.l!l'3°.s, imrufr ~. ~51-JcllE!lcl-380016

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of: Central Excise(Appe91),... Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-_ and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf? z am?z ii a{ per nail ar rhr shat at rt e silt # ~-~ cpT grar rjaa
in fan urar fg zg qzu # ta gg ft f far rat arf a aa cfi -~ ?:!"~~ ~
zurzn@rasur al ga rf)a zur €tr war at ya r4a fhzr uar &[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As th(;:! case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

(6)

.-1.lllll&lll ~ 3T~frrwr 1970 ?:Tm fflfmr ~ 3~-1 cfi 3RfT@ frrmfur fcnq- ~ Bcffi' 3litjq,, m
Tea 3mgr zrenff Rufzr qTf@rat # 3lmT i r?a al ca uf u xii.6.50 trn' cpT .-1.lllll&lll ~
Reas mm 3hr afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zr al viif@ ncii at fiaura cJ@' frr:r:IT cffl' 31N sft ezn 3nraffa fcl5m oral sit#yen,
ala saa zrc vi arm ar4Ra mrqrf@raw (raff@fer) f.n:r:r, 1982 lf~~- I

Attention in invited to the rules covering these and other related matter contended in the
Customs; Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

var yea, a4tu area zyca ya hara ar@)#r =nrf@raour (Rre), uf ar4lit #me
afczr niia (Demand) i::cr C::S (Penalty) cpT 1o% qa srm aal 3rfarf? l graifs, 31frarr qa srm 1o
91'{1$¥llJ' t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hr4tar3nrrs3itparaa3iaia, emf@a ztar "a4car#tia"Duty Demanded) -
-"

(i) (Section)sis 1uD hrag fGffa uftl";
(ii) framarrhcr?dz3@z#uf@;
(iii) hr4z 3fezerr+ii#fr 6hazr &zr uftl".

> Tasir'ifrart' iirztqasir #rqua, 3r4hr'fra a fr qa era carfur arm?&.

For an appeal to be 'filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

ran 3rsr a sfr 3r4hr uf@rawr a rarer sii srcas 3rzrar area IT vs fclc11R.ct -trr BT JTTdf fcn1r anr ~ltYCll ~< .3 3 .3

10% 3ra@Taf r 3ih srgi ha avs Raffa gta G°s t' 10% 8171IG cf;)' '51T ~ lfl
3 0

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penaj!Y-! __w_here
penalty alone is in dispute." ,,.--·:} ,1c'in;, r,
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ORDER-IN-APPEAL

This appeal has been filed by M/s GPE Export Pvt. Ltd, Global, 402-403, 4
Floor, Abhijyot Square, B/h Divya Bhaskar, S.G.Highway, Ahmedabad [for short
"appellant"] against Ordr-in-Original No.CGST/WSO8/Ref-44(ST)/PV/18-19 dated
17.07.2018 [for short-impugned order] passed by the Assistant Commissioner,

CGST Division VIII, Ahmedabad South[for short-the adjudicating authority].

2. The facts of the case is that they appellant has filed a refund claim of

Rs.3,50,785/- on 13.04.2018 towards excess payment of service tax made by them
on advances received from the customers during the period from April 2017 to June

2017 in respect of Business Exhibition Services. The said claim has been filed on
the grounds that they are providing the said services and two events going to be
held in the month of September 2017 and they have paid service tax amount on

the advance amount received; that the appellant has issued bills in the month of
September 2017 and paid IGST, CGST and SGST on full amount without adjusting

amount received as advance in April 2017 to June 2017. The adjudicating authority
has issued query memo dated 02.07.2018, raising various queries in connection the

eligibility of refund claim and finally, vide impugned order, the claim was rejected

as the appellant has failed to reply the memo.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that since the event took place/service rendered in the month of September 2017
and on the same, GST is required to be paid; the invoices are required to be issued

with GST and they are required to get the credit of the same. However, in the
service tax regime, service tax is required to be paid on the advance received
without generating invoices, hence the same is required to be refunded to the pa!df ~
The further submitted that the case was decided without granting personal hearing.

4. Personal hearing in the matter was held on 11.10.2018. Shri Bishan R Shah,
Chartered Accountant appeared for the same and reiterated the grounds of appeal.
He further submitted that in identical case refund was allowed and sought time to

submit the copy of the said order. However, no such copy received till date.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the grounds of appeal. The limited point to be decided in the matter
is as to whether the appellant is eligible for refund of service tax paid on advance
amount received during the period of April 2017 to June 2017 for which the service

rendered and bill raised in the month of September 2017 after paying proper GST.

0

6. At the outset, I observe that the adjudicating authority has rejected the
claim, vide impugned order dated 12.07.2018 without granting proper opportunities
of natural justice and without waiting proper reply from the appellant in connection
with query memo dated 02.07.2018. In the impugned order, the adjudicating
authority .has contended that in absence of proper documentary evidence.,-of::'. .--·-......:·...5:..

payment of service on advance receipt and excess payment, the present ,<;r~·:ict:_i- _:.<~;;~».l .eli'- .e
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claim filed by the appellant is not proper and liable of for rejection. In the
.,_c. _ ~ ·s_li,

ci1"cumstances, I am of the opinion that the instant refund ·applicable needs to be
verified again, in view of proper reply received from the appellant in connection
with the said query memo. The appellant is hereby directed to file pro1::;'er reply to
the query memo dated 02.07.2018 before the adjudicatin_g within one month from
the receipt of this order. The adjudicating authority shall grant necessary

opportunity of natural justice to the appellant before deciding the case and pass a

speaking order.

7. In view of above discussion, I remand the case to the adjudicating authority

for considering the refund in question afresh. The appeal stands disposed of in

above terms. ~,ar.,.,/13!
(Gr ia)

alga (rfn)
Date : J _(,.10 .2018.1E.,, ---~·-,,-: .- "".;,,f\el
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By RPAD.

To,
M/s GPE Export Pvt. Ltd,
Global, 402-403, 4th Floor, Abhijyot Square,
B/h Divya 'Bhaskar, 'S.G.Highway,
Ah_medabad

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad-South.
3. The Joint Commissioner, Central Tax, Ahmedabad-South
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.
5. The Assistant Commissioner, CGST, Div-VIII, Ahmedabad South
~Guard File.

7. P.A.

Attested

2·.-lo+y
(Mofian'¥~\t.'Jp J
Superintendent·(Appeal),
Central Tax,Ahmedabad.
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